Introduction
Over the past decade the World Trade Organisation (WTO) has increasingly become the whipping post of those that criticise globalisation. There have been violent expressions of this critique on the streets of cities around the world. But the critique has also arisen in documents of respected international organisations. A striking example is the report on globalisation and human rights written in 2000 by two special rapporteurs of the United Nations SubCommission on Human Rights in which the WTO is described as being a 'veritable nightmare' for developing countries.
1
The main critique on the WTO is that its activities have serious human rights implications and that the organisation as such does not properly address the human rights aspects of these activities. The present article will address the question as to the human rights implications of its activities. We will demonstrate that generally the WTO as an international organisation does not directly violate human rights. The WTO cannot be compared to other international organisations which operations may violate human rights of individuals. To make this clear we will, in the first part of this article, examine to what extent the WTO has been attributed international legal personality, that is, was given certain autonomy by its founders. Subsequently, it will be argued that 89/252 even though the WTO does not violate human rights directly its activities can have implications for the enjoyment and protection of human rights.
Realisation of human rights requires an enabling environment. In other words, supportive governmental elites and bureaucrats are essential. This has given rise to the doctrine of good governance, which deals with processes aimed at creating a societal climate where human rights can be realised. The role of good governance in the promotion of human rights has been acknowledged by the Commission on Human Rights in 2000 when it stated that…transparent, responsible, accountable and participatory government, responsive to the needs and aspirations of the people, is the foundation on which good governance rests, and (...) such a foundation is a sine qua non for the promotion of human rights.
3 …[g]ood governance is epitomized by predictable, open, and enlightened policy-making (that is, transparent processes); a bureaucracy imbued with a professional ethos; an executive arm of government accountable for its actions; and a strong civil society participating in public affairs; and all behaving under the rule of law.
In 1989, the World Bank first evolved a doctrine of good governance, which it described in the following terms:
4 …good governance at the international level and on transparency in the financial, monetary and trading systems. We are committed to an open, equitable, rule-based, predictable and non-discriminatory multilateral trading and financial system.
Most international organisations have responded to the call for good governance by adopting strategies aimed at enhancing processes of transparency, participation and accountability. The United Nations underlined the importance of the good governance doctrine in its Millennium Declaration.
In paragraph 13 it is stated that the fight against extreme poverty and towards securing development depends inter alia on: 
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There is now a sprawling body of literature on the concept of good governance.
Various definitions exist and many different principles can be identified.6 The common principles that can be deduced from the various definitions are transparency, accountability, participation, rule of law, effectiveness, efficiency, proportionality, consistency and coherence. In this article, we concentrate on the good governance principles of transparency and participation in relation to the WTO. These principles are, as will be explained, 7 …[r]ecognizing that their relations in the field of trade and economic endeavour should be conducted with a view to raising standards of living, ensuring full employment and a large and steadily growing volume of real income and effective demand, and expanding the production of and trade in goods and services, while allowing for the optional use of the world's resources in accordance with the objective of sustainable development, seeking both to protect and preserve the environment and to enhance the means for doing so in a manner consistent with their respective needs and concerns at different levels of economic development.
of particular importance for this organisation. Even though, the WTO as an organisation does not directly violate human rights we will make clear that as the exponent of trade liberalisation it does have a role to play when it comes to human rights.
We argue that a further incorporation of good governance principles will help the WTO achieve its ultimate aim which as can be deduced from the preamble of the agreement establishing the WTO, is not trade liberalisation. 
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In other words, free trade is not an aim in itself but a means to achieve the aim of sustainable development. Given the role of principles of good governance in the realisation of human rights, good governance also plays an important role in realising this aim.
2
What role does the WTO play regarding human rights?
The World Trade Organisation: a brief overview
The WTO was established in 1995 as the successor to the General Agreement on Tariffs and Trade (GATT). The GATT, which initially was intended as a temporary framework, had served as the institutional basis for the world's multilateral trade system for 47 years. However, by the 1980s the system needed a thorough overhaul. Over the years the multilateral trading system had become more and more liberal through successive rounds of trade negotiations. World trade had become far more complex: global economic integration was underway and trade in services which became of interest to an increasing number of countries was not covered by GATT. 9 As of that moment the WTO was established as the new institutional foundation of the multilateral trade system. As stated in the introduction, the preamble to the agreement proves that free trade is not the ultimate goal of the organisation. Rather, the WTO should be seen as an organisation that facilitates the reduction of trade barriers and pursues equality in market access between members.
10
The organisation has been described as being a code of conduct as well as a negotiating forum. 
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objectives by entering into reciprocal and mutually advantageous arrangements directed to the substantial reduction of tariffs and other barriers to trade and to the elimination of discriminatory treatment in international trade relations.
But if it seems at first glance that the WTO is not much more than a negotiation forum and a code of conduct, then how does this relate to the human rights critique that the organisation is often subject to? In an attempt to answer this question the following section will focus on the question to what extent the organisation bears rights and duties under international law in detachment from its members. In essence, this is the question to the autonomy given to it by its founders. Subsequently, the question to the human rights impact of the described autonomous operations of the organisation will be dealt with.
2.2
The international legal personality of the WTO Such outwardly-directed trade measures are either of the positive or negative kind. They can generally be divided into trade concessions or trade restrictions.
An example of the former is the General System of Preferences (GSP) the EU and the US have to grant non-reciprocal trade benefits to developing countries under the condition that they comply with an agreed set of human rights.
Granting benefits to one country over another, which would usually be in violation of the GATT, However, it is also feasible that the WTO dispute settlement mechanism at some point will be asked to rule on the lawfulness of trade restrictions for the protection of human rights elsewhere. 28 Although these articles do not constitute a binding legal instrument as such it may be considered an influential source since they are an attempt to reflect state practice. 29 Gattini makes clear that the ILC through these obligations "gave substance to the fundamental idea of the social ban on and isolation of the outlaw". Note that art 16 deals with assistance in the commission of an internationally wrongful act. In contrast, art 41 "deals with conduct 'after the fact' which assists the responsible State in maintaining a situation opposable to all States in the sense of barring erga omnes the legality of a situation which is maintained in violation of international law". Are countries required to prohibit all imports from the exporting country (even goods not made with child labor)? After all, a total embargo is even more likely to induce the exporting country to prohibit child labor than is a ban on the importation of one product. On this view, failure to impose a complete embargo would be tantamount to 'encouragement' or 'support' of child labor. 35 Strictly speaking the term 'judiciary' is not correct when referring to WTO panels and AB. The panels are established ad hoc and the legal findings of both the panels and the AB are recommendations that need to be adopted by the Dispute Settlement Body in order for them to become binding. Nevertheless, the independent functioning of the panels and the AB in practice gives them a judicial character in the international law sense. Therefore the term judiciary will be used in this article. See Pauwelyn Conflict of Norms 442. 36 It is worth noting that Maupain claims that the US considered the chance that Myanmar would go to the WTO to complain rather small in view of similar sanctions adopted by other countries. Supra n 26 at 114. 37 Under the old GATT a procedure for dispute settlement already existed. Yet, this system did not prove to be very effective. Rulings could be easily blocked because they could only be adopted by consensus. Moreover, many cases dragged on for a long time inconclusively because of the lack of fixed timetables. Therefore, the Understanding on Rules and Procedures Governing the Settlement of Disputes was adopted in order to structure the system. It introduced deadlines set in various stages of the procedure and it became impossible for a losing country to block a ruling. 
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should however not be concluded that the WTO has no relevance for human rights beyond the activities discussed here. Even though the WTO as an international organisation does not directly violate human rights, the way the organisation works severally impacts the trade liberalisation agenda, which can have adverse effects on the promotion and protection of human rights.
The approach of the WTO is an all or nothing approach -the so-called 'Single Undertaking'-meaning that all WTO rules apply to all members and all WTO members must participate in (almost) all WTO treaty regimes. This approach limits the room for non-trade issues. Moreover, as pointed out by Howse, The fact that the WTO is based on consensus decision-making by delegates of Member governments has been invoked to suggest that there is no need for further accountability of the activities of the WTO as an institution. This ignores the considerable role of the Secretariat as well as particular delegates assigned for example as chairs of negotiating or other committees in the WTO to set agendas, "frame" the way that issues are discussed, make judgments that have normative impact about the meaning of WTO rules, and even (for example), the case of Secretariat reports with respect to the Trade Policy Review Mechanism (TPRM) or technical assistance) to judge and advise the policymakers of individual WTO Members. As discussed in the introduction, the doctrine of good governance in international organisations deals with processes that enhance transparency, 102/252 participation and accountability. In this article two principles will be discussed that, arguably, are particularly relevant in the context of the WTO. These are the principles of participation and transparency.
The principle of participation is of fundamental importance for any international organisation. It is a mistake to think that a state can adequately represent all voices. Increasingly, people join together out of concern for a certain topic that they feel might be better represented by an NGO across geographical and political borders than by their own government. Civil society can bring to the fore topics that would otherwise escape attention. The principle of participation is especially relevant for the WTO in light of the often voiced criticism that, notwithstanding the fact that legally all states have equal rights given the principle of consensus voting, in practice a couple of selected countries hold all the power. These countries set the agenda and negotiate the bargains that others are expected to take. This effect is strengthened by the WTO structure 44 In a strict legal sense it is not appropriate in the context of the WTO to use the term accountability. As discussed in s 2, the WTO differs from most other international organisations given the limited independence from its Member States. Accountability therefore lies primarily with these states. However, if accountability is taken as a broader concept where the organisation is required to render account for its actions towards its constituencies this good governance principle is also relevant in the light of the present article.
The following section will discuss what so far has been done in the WTO concerning the principles of participation and transparency.
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The principle of participation
The WTO system is often considered a 'closed' system where non-state actors such as multinational corporations and NGOs are barred from participation.
Beside non-state actors, international organisations also encounter problems trying to obtain access to discussions. 45 The Nevertheless, in recent years, the WTO has undertaken a number of important activities to strengthen the informal participation of the public at large and NGOs in particular.
The Guidelines contain the following firm statement:
[T]here is currently a broadly held view that it would not be possible for NGOs to be directly involved in the work of the WTO or its meetings. Closer consultation and cooperation with NGOs can also be met constructively though appropriate processes at the national level where lies primary responsibility for taking into account the different elements of public interest which are brought to bear on trade policy-making. submissions by NGOs on a number of occasions. In most cases, the panels have decided not to accept such briefs. In various cases, panels have indicated a preference for amicus curiae briefs to be annexed to the submissions of the parties to the dispute, therewith using the parties as a 'filter'.
63
Amicus curiae participation has also been allowed at the appellate level by the Appellate Body which believes such a right flows from its broad authority to adopt procedural rules, provided they do not conflict with the DSU or the covered agreements. 
The principle of transparency
The vast majority of the Member States alleged that the Appellate Body trespassed its own mandate and had unduly acted as a legislator. Only the United States, New Zealand and Switzerland supported the Appellate Body decision to allow for amicus curiae submissions.
It can be concluded that NGOs acting as amicus curiae -at least in theoryhave found their way into WTO proceedings. However, despite this in practice most submissions are rejected with little or no explanation. This has, nevertheless, not stopped NGOs from acting as friends of the court.
To be able to participate in the WTO it is necessary that the organisation is transparent. What has the WTO done over the years to increase transparency?
A number of Member States, notably the United States during the Clinton administration, have pushed an agenda for reform in the area of transparency urging for greater transparency within the WTO. 66 The WTO has responded to demands for greater release of information concerning WTO policymaking, most notably by constructing an elaborate website. In 2002, a long debated decision was taken on earlier de-restriction of documents. 
The Sutherland report
This was again the result of explicit request by the parties in the case, the EC and the US.
On the occasion of the tenth anniversary the WTO published the report entitled
The Future of the WTO -known as the Sutherland report after the chairman of the commission that drafted the report − which reflects on the state of the WTO and the institutional challenges ahead. The report draws the conclusion that "much has been achieved in the area of external transparency over the past few years" that the report was drafted by 'insiders' without wide consultation and deliberation. The report in general reflects a rather guarded, defensive approach and has not generated the public discussion hoped for. 74 and recommends that the WTO membership should develop a set of clear objectives for the WTO's relationship with civil society and the public at large. 75 The report discusses the pros and cons of a more formal accreditation system for NGOs.
76
[a]part from the attendance at the plenary sessions of Ministerial meetings every two years, it is unlikely that accreditation would mean the right to observe WTO meetings at first hand.
Doubts are raised whether a formal accreditation system is a worthy investment for the WTO, given the bureaucratic burden; possibly a simple ad hoc registration system could suffice. Furthermore, the report states clearly that 77
Regarding the dispute settlement system, the report states that overall there is a sense of satisfaction with the system. The most important underlying assumption is that reform proposals should be approached carefully as no harm must be done to the existing system since it has so many valuable NGOs could play a part in advising whether certain national measures fall within the exceptions of article XX that allow for trade sanctions "necessary to protect human (…) health (XX b) and 'relating to the products of prison labour"
(XX e).
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Enhancing public participation in the WTO will further the sustainable primarily concerns policies for the protection of human rights (say, the right to health) within a state's own jurisdiction. Yet, it has also been illustrated that it is feasible that the WTO dispute settlement mechanism at some point will be asked to rule on the lawfulness of trade restrictions for the protection of human rights elsewhere. This shows that human rights considerations are of particular relevance for the dispute settlement mechanism. Human rights considerations, It is here where principles of good governance can play an important role.
Conclusion
Serious deficiencies in the field of transparency and participation in the past have contributed to suspicion and hostility that the organisation has encountered. The tide of good governance has, however, not completely bypassed the WTO. In recent years the organisation has taken significant steps to enhance its transparency and the possibility for participation by non-state entities. Nevertheless, a lot remains to be done to help secure a human rights responsive environment within the WTO.
The need is all the greater in the dispute settlement mechanism as it is more than likely that the WTO will be confronted with more difficult and controversial cases also involving human rights issues. There is, therefore, an everincreasing need for transparency and greater participation in these proceedings by actors representing such issues. 
